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 1.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON  vs.  CLARE 
HEARING ON DEMURRER TO U.D. RES. FORECLOSURE COMPLAINT 
FILED BY DEFENDANTS 
* TENTATIVE RULING: * 
 
Overruled.  Defendants to answer no later than June 20, 2016. 

Defendants Christopher Michael Hein, Ken Bartizal, and Michael Anthony Peterson demur to 
the complaint.  The notice of demurrer fails to state a specific ground for the demurrer under 
Code of Civil Procedure sections 430.10 and 430.60.  (“A demurrer shall distinctly specify the 
grounds upon which any of the objections to the complaint, cross-complaint or answer are 
taken.  Unless it does so, it may be disregarded.”)  It would be within the Court’s discretion to 
overrule the demurrer on this ground.  Because it is clear that the ground for the demurrer is 
failure to state a cause of action, the Court will address the merits.   

The complaint alleges that “plaintiff became the owners of the property…at a trustee’s sale on or 
about December 29, 2015.”  It further alleges that it subsequently took necessary actions to 
perfect title, including recording a Trustee’s Deed Upon Sale.  It further alleges that on 
January 4, 2016, it served a three-day notice to quit on defendants, and that the notice period 
expired on January 7, 2016, and defendants did not vacate the premises.  (The notice, attached 
to the complaint, is dated December 29, 2015, but that date is not relevant, only the service date 
is relevant.) 

Demurring defendants contend that the complaint fails to state a cause of action because, 
(1) plaintiff must have a right to possession on the date the notice is served; and (2) plaintiff had 
no right to possession until the date the Trustee’s Deed Upon Sale was recorded (January 8, 
2016), or at a minimum, the date the Trustees Deed Upon Sale was executed (January 7, 
2016). 

This action is brought pursuant to Code of Civil Procedure section 1161a(b)(3), which provides 
that a person who is holding over “after a three-day written notice to quit the property has been 
served upon the person,” may be removed “[w]here the property has been sold in accordance 
with Section 2924 of the Civil Code, under a power of sale contained in a deed of trust 
executed, or a person under whom such person claims and the title under the sale has been 
duly perfected.”  (Emphasis added.)  “Duly perfected” includes all steps necessary to assure 
good record title.  (Bank of New York Mellon v. Preciado (2013) 224 Cal.App.4th Supp. 1, 10; 
Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 122.)  This would appear to include 
at least execution of the grant deed, if not its recordation. 

Until the sale has been perfected, the purchaser at the sale is not the legal owner and has no 
right to possess or control the premises.  Ordinarily in unlawful detainer cases, if a notice to quit 
is served “early,” e.g., before rent is in default, it is not revived by subsequent occurrence of 
preconditions to service of the notice. 
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Without more, this would be sufficient to sustain the demurrer.  But there is more.  Civil Code 
section 2924h(c) provides that “the trustee’s sale shall be deemed final upon the acceptance of 
the last and highest bid, and shall be deemed perfected as of 8 a.m. on the actual date of sale if 
the trustee’s deed is recorded within 15 calendar days after the sale[.]”  In essence, Plaintiff 
argues, the statute clearly provides that the recordation “relates back” to the date of the sale, 
reviving the validity of the notice. 

Defendants argue that this section is not intended to apply to unlawful detainers, but only to 
address a problem that arises in the context of bankruptcy petitions that are filed after the sale, 
but before the deed is recorded.  This is consistent with its interpretation in the federal 
bankruptcy courts.  (In Re Garner (1997) 208 B.R. 698, 699-701; In re Bebensee-Wong (2000) 
248 B.R. 820, 822.  Those courts, however, would have no occasion to pass on the unlawful 
detainer issue. 

Defendants argue that the legislative history of the provision supports their view.  Plaintiff argues 
that the statute is unambiguous, therefore it is not appropriate even to review legislative history. 

If legislative history is reviewed, it supports the view that the specific intent was to address the 
bankruptcy issue, but that the language was not tailored to do so.  The language in question 
was passed in 1993.  The Court takes judicial notice of Senate Judiciary Committee Bill Analysis 
of AB 1196, July 13, 1993 and Assembly Committee on Judiciary Bill Analysis of AB 1196, 
April 21, 1993 (See leginfo.ca.gov.)  (See People v. Connor (2004) 115 Cal.App.4th 669, 681 
n.3 [trial court may take judicial notice of legislative history on its own motion].) 

Both reports make clear that, in the course of enacting a bill addressing a number of issues, 
the Legislature was concerned that after a foreclosure sale, but before the deed was recorded, 
the defaulting trustor would file a bankruptcy petition in federal court, and the automatic stay 
would prevent the deed from being recorded.  Providing that the recording would “relate back” to 
the date of the sale was intended to avoid this problem.  As explained in the Senate Report:  

 CTA [California Trustee’s Association] points out that the validity of 
foreclosure sales is sometimes thrown into question when a bankruptcy is filed 
after the trustee’s sale is final, but before the trustee’s deed can be recorded.  
Federal bankruptcy courts, which normally rely on state real property laws, have 
reached different results because California law is unclear on how this situation 
should be handled. 

 This bill is intended to clarify California law in these situations by providing 
that a trustee’s sale is deemed “perfected” as of the date of sale if the trustee’s 
deed is recorded within 15 days of the sale.  Thus, the recordation of the deed 
within 15 days of the foreclosure sale “relates back” to the date of sale. 

The Assembly report contains the same explanation, but also includes the following: 
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 California Land Title Association (CLTA), although not opposed to 
clarification of when a sale is “perfect,” suggests that the provision really “only 
has relevance in relation to federal bankruptcy.” 

 CTLA and the bill’s sponsor (CTA) have agreed to work on language 
aimed at limiting this provision to situations involving federal bankruptcy 
provisions. 

The last sentence is particularly instructive here.  In essence, the Committee appeared to 
recognize that while the provision was intended to address the bankruptcy issue, it in fact was 
broader, and interested parties would “work on language” that would limit the provision.  But no 
such language was adopted.  Since the Legislature failed to adopt any limiting language, the 
better inference, if any may be drawn from the limited discussion in the legislative history, is that 
the full, broader, scope of the language must be followed.  

Accordingly, neither the bare language of the provision or its legislative history support the view 
that it can be limited to bankruptcy stays.   

This still leaves the question, however, of how to harmonize Civil Code section 2924h(c) with 
Code of Civil Procedure section 1161a(b)(3), and the ordinary workings of unlawful detainer 
notices, under which notices that are defective when given are not revived by subsequent 
satisfaction of conditions.  There is not much need to harmonize, because section 2924h(c) 
provides that title is “perfected” as of the date of the sale, while section 1161a(b)(3) also refers 
to title being “duly perfected.”  The language of the former provision tracks directly with the 
latter.  While defendants argue that the word “duly” makes a substantial difference, this Court 
can discern none.  Finally, Civil Code section 2924h(f) provides that “[i]n the event that this 
section conflicts with any other statute, then this section shall prevail.”  Thus, if any other 
statute, including Code of Civil Procedure section 1161a(b)(3), provides otherwise, it must give 
way.  There is no more harmonizing to be done. 

Defendants point out that this construction can lead to a number of problems, positing a tenant 
who receives a notice to quit, learns that the party giving the notice is not the owner of record, 
and therefore understandably decides not to vacate the premises. It is also possible that the 
tenants might immediately vacate, only to learn later that title never was duly perfected (or was 
perfected more than fifteen days after the sale), and therefore they did not have to vacate.  
Of course, unlike other real estate transactions, the nature of a foreclosure sale is such that it is 
relatively unlikely that title would not be perfected within the given time.  But these are 
fact-bound policy determinations, properly weighed by the Legislature.  The Legislature’s choice 
is clear here, and the facts as alleged in the complaint show compliance with the 
applicable statutes.   
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 2.  TIME:  9:00   CASE#: MSC15-00397 
CASE NAME: GUTIERREZ  vs.  CRUISER'S SALOON 
HEARING ON MOTION TO COMPEL FURTHER RESP. TO SPECIAL INTERROGATORIES 
FILED BY CRUISER'S SALOONS, INC. 
* TENTATIVE RULING: * 
 
Off calendar by stipulation. 

 
  
 3.  TIME:  9:00   CASE#: MSC15-01396 
CASE NAME: SINGH  vs.  INDYMAC BANK 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
OF DOCUMENTS  ( SET 1 )  /  FILED BY SPECIALIZED LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
Dropped from calendar by stipulation of the parties. 
 
  
  
 4.  TIME:  9:00   CASE#: MSC15-01396 
CASE NAME: SINGH  vs.  INDYMAC BANK 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  ( Set 1 ) 
FILED BY SPECIALIZED LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
Dropped from calendar by stipulation of the parties. 

 

  
 5.  TIME:  9:00   CASE#: MSC15-01506 
CASE NAME: RODGERS  vs.  BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RODGERS 
FILED BY BRANAGH DEVELOPMENT, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to July 25, 2016 at 9 a.m. 
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 6.  TIME:  9:00   CASE#: MSC15-01506 
CASE NAME: RODGERS  vs.  BRANAGH DEVELOPMENT 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY BRANAGH DEVELOPMENT, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to July 25, 2016 at 9 a.m. 
 
 
  
 7.  TIME:  9:00   CASE#: MSC15-02292 
CASE NAME: FINANCIAL SERVICES  vs.  TANG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RENEE TANG 
* TENTATIVE RULING: * 
 
Continued to June 20, 2016, 9:00 a.m. 
 
 
  
 8.  TIME:  9:00   CASE#: MSC16-00286 
CASE NAME: GROSS  vs.  BECERRA III 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY VICTOR ROBERT BECERRA III, ASHLEY LOPEZ 
* TENTATIVE RULING: * 
 
 The court hereby strikes all references to punitive damages from the Complaint in its 
discretion under Code of Civil Procedure section 436.  The court also grants leave to amend, so 
that Plaintiff may have the opportunity to allege additional facts supporting Defendants’ malice 
under Civil Code section 3294.  (Code Civ. Proc. § 473.)  Any further amended complaint shall 
be filed and served by July 13, 2016. 
  
 Motions to strike pursuant to Code of Civil Procedure section 435 allow any party to 
serve and file a notice of motion to strike “within the time allowed to respond to a pleading.”  
(Code Civ. Proc. § 435, subd. (b)(1).)  “The court may, upon a motion made pursuant to Section 
435, or at any time in its discretion, and upon terms it deems proper: (a) Strike out any 
irrelevant, false, or improper matter inserted in any pleading.  (b) Strike out all or any part of any 
pleading not drawn or filed on conformity with the laws of this state, a court rule, or an order of 
the court.”  (Code Civ. Proc. § 436.)  
 
 Defendants’ motion to strike punitive damages from Plaintiff’s Complaint is untimely 
under Code of Civil Procedure section 435, since it was filed after Defendant’s Answer.  
However, the court is inclined to consider the claim for punitive damages in its discretion under 
Code of Civil Procedure section 436. 
 
 Section 3294 allows for punitive damages when Plaintiff can prove “by clear and 
convincing evidence that the defendant has been guilty of oppression, fraud, or malice.”  
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“Malice” is defined as “conduct which is intended by the defendant to cause injury to the plaintiff 
or despicable conduct which is carried on by the defendant with willful and conscious disregard 
of the rights or safety of others.”  (Civ. Code § 3294, subd. (c)(1).)  “Used in its ordinary sense, 
the adjective ‘despicable’ is a powerful term that refers to circumstances that are ‘base,’ ‘vile,’ or 
‘contemptible.’”  (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) 
   
 Plaintiff must plead facts, rather than just conclusions, to support a claim for punitive 
damages.  (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.)  Additionally, 
allegations of intoxication or excessive speed, without more, do not state a cause of action for 
punitive damages.  (Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 90.)  The Complaint 
alleges many facts supporting that Defendant Becerra drove under the influence of alcohol.  
However, the Complaint fails to allege sufficient facts that Beccera’s actions rose to the level of 
“despicable conduct,” as required for demonstrating malice under Civil Code section 3294.  The 
court hereby strikes all references to punitive damages from the Complaint in its discretion 
under Code of Civil Procedure section 436, with leave to amend.  
 
 
  
 9.  TIME:  9:00   CASE#: MSC16-00296 
CASE NAME: ZB, N.A.  vs.  BAZAAR OF INDIA 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s Application for a right to attach order and order for issuance of writ of attachment is 
continued to July 18, 2016, 9:00 a.m., based on failure to timely serve the application.  Pursuant 
to Code of Civil Procedure sections 484.040 and 1005(d), service must be made 16 court days 
before the hearing.  Proof of service in the file shows that Kushpal Khanna (the guarantor 
against whom the attachment is sought) was served May 24, 2016, which is 13 court days 
before the hearing. 
 
 
  
10.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  THERESA J. ELLIS 
HEARING ON MOTION FOR ORDER DISQUALIFYING OPPOSING COUNSEL 
FILED BY THERESA J. ELLIS 
* TENTATIVE RULING: * 
 

A. Background. 

In 1996, George Heath started a business partnership with his adult children: Brook Heath, Blair 
Kenealy, and Holly Fuller.  (First names are used throughout for clarity.  No disrespect is 
intended.)  On October 22, 1999 the partnership, through George, leased a property on 
Lakeshore Avenue in Oakland (“the Lakeshore property”) to Brook.  A second version of a lease 
for the same property, dated the same day, but with terms much more favorable to Brook, also 
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exists.  Brook built a building on it, which is now leased to the Gap.  In 2011 the initial 
partnership agreement was ended and the assets placed in a new partnership, called Heath 
Family Partners II.  (“HFP II.”)  In 2013, Brook assigned his interest in the lease to his personal 
trust, and in 2014 assigned the trust’s interest in the lease to another entity, Heath Company 
LLC, of which he was the sole managing member.   

In April of 2015, Brook passed away.  In May of 2015, George passed away.  George’s passing 
left the children as general partners of HFP II.  Based on Brooks’ estate plan, his interest in 
Heath Family Partners II was placed in trusts for his children, with his wife, Theresa Ellis (“Terri”) 
as trustee.  In that capacity, Terri became a partner in HFP II. Terri also took over Heath 
Company LLC.  Since that time, a number of disputes have arisen between Holly and Blair on 
the one hand and Terri on the other.  The most prominent at the moment concerns the validity of 
the second lease of the Lakeshore Property.  The most material difference between the two 
leases is that the second lease gives the lessor an option to purchase the property at a 
favorable price. The parties also dispute whether Brook repaid a loan of $300,000 that he 
obtained from HFP, and whether Holly and Blair acted properly by taking “offsetting” 
distributions based on it. 

Two civil actions are now pending arising from these facts: 

C16-0606: HFP II v. Theresa Ellis (in multiple capacities), in which the plaintiff seeks to 
invalidate the second ground lease.  (“C606”.)  It also seeks declaratory relief validating certain 
distributions from HFP II that Blair and Holly have taken.  Terry has cross-complained, seeking 
to validate the second lease and to exercise the purchase option provided under it.  In that 
action, Plaintiff has filed a petition to compel arbitration. 

C16-0607: Blair Kenealy and Holly Fuller, et al. v. Theresa Ellis, et al.  (“C607”): This complaint 
is for financial elder abuse, breach of fiduciary duty, and cancellation of instruments.    A petition 
to compel arbitration also has been filed in that case.  HFP II is one of the defendants. Terri has 
cross complained.  Plaintiffs in that action filed a motion to consolidate the two actions. 

Two other actions in the Probate Division also have been filed. 

On May 3, the parties appeared before Department 9 of this court on an ex parte application to 
stay proceedings pending arbitration.  The court granted an order providing that “all proceedings 
herein, including all pending discovery and third party subpoenas, shall be STAYED pending the 
determination of Plaintiff’s motion to compel arbitration or further order of this Court.”  In a 
separate order, Department 9 assigned both C606 and C607 to this Department for all 
purposes, and set the motion to consolidate the two actions (which was filed on May 3 as well) 
and case management conferences for June 13, 2016.  (Accordingly, it is clear that Department 
9 did not intend to stay a hearing on the motion to consolidate.) 

Subsequently, on June 1 and 2, the parties signed a stipulation providing that that all 
proceedings in both C606 and C607 are stayed, except for the motion to disqualify.  It makes no 
exception for the motion to stay.  The stipulation was approved by the Court on June 9.   
Accordingly, the motion to consolidate is off Calendar.   
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B. This Motion. 

In this motion, Terri seeks to disqualify the law firm that represents HFP II, Greenfield, Draa & 
Harrington LLP (“Greenfield”) on the grounds that “she is a current client and/or former client of 
Greenfield; that Greenfield’s representation threatens her with cognizable injury and undermines 
the integrity of the judicial process; that Greenfield has conflicts of interest; and that Greenfield 
owes her a duty of loyalty and thus cannot take part in litigation against her.”  The gravamen of 
the motion is that Terri claims that the law firm is in essence representing Blair and Holly, 
adversely to her interests, rather than representing the entire partnership.  (Defendant Heath 
Company LLC joins in the motion.) 

While HFP II claims that only a client or former client may disqualify an attorney, this is not 
correct.  (Kennedy v. Eldridge (2011) 201 Cal.App.4th 1197, 1205   [non-client could seek to 
disqualify attorney in parentage case where attorney had relevant confidential information about 
her from relationship as father of her former boyfriend].)  Thus, the Court must consider all of 
Terri’s claimed grounds for disqualification. 

Notably, if the partnership were to obtain relief in this action, that relief would inure to the benefit 
of Terri to the extent of her interest in the partnership.  In her capacity as a partner in HFP II, 
Terri’s interests are aligned with Blair and Holly: any gain for the partnership benefits her in 
equal measure.  In essence, the primary “conflict” here exists for Terri, because she is a partner 
in HFP II and holds an interest adverse to the partnership (the Lakeshore lease).   

1. Is Terri a client of Greenfield? 

Under California Rules of Professional Conduct (CRPC), Rule 3-600, an attorney may represent 
an organization.  Subsection 3-600(A)(1) provides that the client is “the organization itself, acting 
through its highest authorized officer, employee, body, or constituent overseeing the particular 
engagement.”  The retainer agreement is with the partnership, not Terri.  The partnership 
agreement provides, understandably, that matters “shall be determined by agreement or 
consent by a majority in interest of the General Partners.” (Plaintiff’s Ex. 2, Par. 6.1.) The 
attorney then acts at the direction of the organization, as properly expressed, in this instance, 
through the vote of the majority of the partners.  To hold that this creates a disqualifying conflict 
in any litigation with a partner who has a separate interest would in essence hold that the 
partnership could never hire an attorney in such a case.  Indeed, the essence of Terri’s 
argument does not seem directed at any actions by Greenfield, but toward preventing any 
attorney from representing the partnership.   

But that does not end the matter of whether Greenfield ever represented Terri.  As the court 
stated in Citizens for Responsible Government v. Superior Court (1993) 16 Cal.App.4th 1717, 
1731 “the rule eschews a bright line pronouncement that a partnership attorney always 
represents the partners, or that he or she never does.”  (Emphasis in original.).  That court 
stated that while the representation of the partnership “did not automatically make [the partner] a 
client, additional facts and circumstances may have done so.”  (Id., at 1732.)  The court directed 
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the trial court to consider a number of factors, such as whether there was an implied contract, 
whether the number of partners is small, “the kinds and extent of contacts, if any, between the 
attorney and the individual partner,” and “the attorney’s access to information (e.g., partnership 
financial information) relating to the individual partner’s interests.  Reviewing the record here, it 
appears that Terri did have some communication with Greenfield, but it was limited to 
discussion of the terms of the retainer agreement and possible actions that might be brought.  It 
does not appear that she ever provided sensitive financial or other information about herself, or 
disclosed any confidences.  Thus, Greenfield never either formally or impliedly represented 
Terri. 

Reliance on Ontiveros v. Constable (2016) 245 Cal.App.4th 686, 694-699; and Blue Water 
Sunset, LLC v. Markowitz (2011) 192 Cal.App.4th 477, 485-486, does not appear to be helpful 
here.  They hold only that the attorney cannot simultaneously represent the entity and the 
individual owners in derivative actions, because there is a clear conflict.   Thus, if Greenfield 
tried to represent HFP II and Blair or Holly (or Terri), there would be a clear conflict, waivable 
only through an express written waiver.  Accordingly, in C607, in which Blair and Holly are 
plaintiffs and HFP II is among the defendants, Greenfield does not represent Blair and Holly. 
Now Blair and Holly have an attorney (Gates Eisenhardt Dawson), Terri has an attorney, and 
HFP II has an attorney. 

Johnson v. Superior Court (1995) 38 Cal.App.4th 463, 479 is more akin to this matter.  The case 
involved the partners’ entitlement to benefits from the partnership, and the court required that 
the attorney be fair to all the partners in their capacity as partners, stating “he had a duty to the 
partnership to look out for all the partners’ interests, and if this could not be accomplished 
because of conflicts of interest among them he had a duty to terminate the representation (or 
obtain appropriate waivers of the conflict).”  Thus, if HFP II obtains any recovery in this case, it 
presumably must be shared with Terri in proportion to her interest in the partnership.  Any 
strategy that gave Terri less than her share would violate the attorney’s duty. 

2. Would the representation breach a duty of loyalty or reveal confidences? 

For the reasons expressed above, the record does not support that Terri ever shared enough 
information to create a duty of loyalty toward her separate interests outside the partnership. 

3. Would the representation threaten Terri with harm or undermine the judicial process? 

This ground for disqualification, primarily supported by Eldridge, again relies on the existence of 
information in the attorney’s possession that would not ordinarily be available to opposing 
counsel, and could greatly undermine the client’s position.  There is no evidence of any such 
information here. 

The court is mindful of the difficulties posed here.  As Terri points out, her efforts to persuade 
counsel to raise other partnership claims against Blair and Holly (related to the $920,000 
distributions they took) were likely vetoed by the majority, Blair and Holly.  She believes that if 
the firm is truly representing the partnership, then it should have filed those claims.  But if Terri’s 
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theory of disqualification were correct, no attorney could represent the partnership in that 
litigation either, because the attorney would be disqualified by Blair and Holly. 

There also is an extreme practical problem here: how will Greenfield engage in confidential 
discussions with its client, HGP II, without sharing the information with its client’s adversary, 
Terri?  The same problem exists in C607, in which Blair and Holly are the adversaries of HGP.  
Even granting the disqualification motion and requiring Blair and Holly to obtain a separate 
attorney would not eliminate this problem, because the partnership itself is a party to the 
litigation, and must litigate and resolve the matter on its own behalf. 

4. Terri’s Evidentiary Objections and Motion to Strike. 

Terri moves to strike Blair and Holly’s joinder in the opposition to strike.  While the declarations 
of Blair Kenealy and Brian Hannon, which were filed by HFP II with its opposition, may be 
considered, as non-parties (since the matters have not been consolidated), they cannot directly 
file anything in C606 absent leave of court.  The motion to strike the joinder is granted.  

Terri also makes various evidentiary objections.  She objects to many of the exhibits offered by 
HFP II.  In some instances, the objections may be well-taken (e.g., the authenticating 
declaration of Brian Hannon appears to be somewhat lacking in personal knowledge).  She also 
objects to statements in the declaration of Blair Kenealy, relating to the merits of the action, on a 
variety of grounds.  Each party has submitted substantial documentation relating to the merits of 
the case, even though the merits of the case are not at issue in this motion.  While providing 
some useful background (which the Court treats as offers of proof), those facts are not directly 
at issue, and are excluded as irrelevant.  The Court will not rule on individual objections to those 
immaterial matters. 

C.  Conclusion. 

Accordingly, the motion to disqualify is denied. 

 
  
11.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  THERESA J. ELLIS 
SPECIAL SET HEARING ON: JOINDER OF T. ELLIS MOTION FOR ORDER 
DISQUALIFYING OPPOSING COUNSEL  /  SET BY HEATH COMPANY 
* TENTATIVE RULING: * 
  
See Line 10. 
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12.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  THERESA J. ELLIS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
 
 
  
13.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON MOTION TO CONSOLIDATE CASE C16-00607 & C16-00606 
FILED BY BLAIR HEATH KENEALY, BLAIR HEATH KENEALY, HOLLY HEATH 
* TENTATIVE RULING: * 
 
On May 3, the parties appeared before Department 9 of this court on an ex parte application to 
stay proceedings pending arbitration.  The court granted an order providing that “all proceedings 
herein, including all pending discovery and third party subpoenas, shall be STAYED pending the 
determination of Plaintiff’s motion to compel arbitration or further order of this Court.”  In a 
separate order, Department 9 assigned both C606 and C607 to this Department for all 
purposes, and set the motion to consolidate the two actions (which was filed on May 3 as well), 
and case management conferences for June 13, 2016.  (Accordingly, it is clear that Department 
9 did not intend to stay a hearing on the motion to consolidate.) 

Subsequently, the parties signed a stipulation providing that that all proceedings in both C606 
and C607 are stayed, except for the motion to disqualify.  It makes no exception for the motion 
to stay.  The stipulation was signed on June 1 and 2 and approved by the Court on June 9.   
Accordingly, the motion to consolidate is off Calendar. 

 
  
14.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
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15.  TIME:  9:00   CASE#: MSN15-2146 
CASE NAME: KUYKENDALL  vs.  TINER 
HEARING ON MOTION FOR RECONSIDERATION OF PETITION TO CONFIRM 
ARBITRATION AWARD  /  FILED BY MIKE TINER 
* TENTATIVE RULING: * 
 
The motion to reconsider is denied. 

 Preliminarily, because the file does not show proof of service of the order entered on 
March 25th, 2016, the Court will treat the motion as timely. 

 Code of Civil Procedure section 1008 requires that a motion to reconsider be based on 
“new or different facts, circumstances, or law[.]”  Where the motion is based on new facts, the 
facts must not have been available to the party when the underlying motion was presented to 
the court.  (New York Times Co. v. Superior Ct. (2005) 135 Cal.App.4th 206, 212-213.)  A fact is 
not “new” if it was available to the party and simply not presented to the court.  (Id.)  In addition, 
the party must show that, despite reasonable diligence, it could not have discovered or 
produced the fact earlier.  (Id.) 

 Respondent’s new facts appear to be (1) the arbitrator was represented to be qualified 
and experienced in matters affecting the arts and entertainment community, but was not; (2) the 
arbitrator was biased against his attorney because he pronounced Mr. Kuykendall’s name in a 
manner that sounds like a slur against Jewish people; (3) the arbitrator misunderstood 
numerous issues concerning the parties’ GoDaddy.com account.  Respondent has provided no 
real explanation of why these matters were not known, and could not have been known, at the 
time of the previous hearing, and why they were not presented at that time.  He does refer to the 
fact that his attorney from the arbitration was not available to testify at the previous hearing.  
He has not, however, described any facts (as distinct from argument) that Mr. Duman knew that 
would have been material.  He does not explain why a declaration from Mr. Duman setting forth 
those facts was not provided at the previous hearing.  Moreover, he does not even with this 
motion actually submit a declaration from Mr. Duman setting forth any facts, new or old. 

 Because the threshold requirements for a motion to reconsider are not met, it is not 
necessary to reach whether the facts would be material to the result. 

 
 
 

 


